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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Court erred in ruling that the appellant Mathis 
was not the surviving spouse of Elizabeth by a common law marital 
relationship. 


2. Whether the Trial Court erred in granting appellee's motion 
for summary judgment because there was a genuine issue of fact 
presented by the pleadings which could not be transformed into a 
question of law even though all parties moved for summary judgment. 
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ARGUMENT: 


I, The Court Erred In Ruling That The Appellant Mathis 
Was Not The Surviving Spouse Of Elizabeth By A 
Common Law Marital Relationship + @ * 


The Trial Court Erred In Granting Appellee's Motion 

For Summary Judgment Because There Was A Genuine 
Issue Of Fact Presented By The Pleadings Which Could 
Not Be Transformed Into A Question Of Law Even 
Though All Parties Moved For Summary Judgment 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,597 


HERBERT MATHIS, : 
Appellant, 
v. : 


EDWARD J. SKEENS, 
Guardian Ad Litem For Six Minor Children, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction upon appeal to review the judgment of 
the lower Court by virtue of Title 28, U.S.C. Section 1291. 


STATEMENT OF THE CASE 


On April 17, 1932, ELIZABETH MATHIS, nee Hamilton, entered 
into a ceremonial marriage with WILLIE BRANTLEY in South Carolina 
(App. 2, 33, 34). They separated in 1941 (App. 34-35). On October 30, 
1944 the same WILLIE BRANTLEY, without having obtained a divorce 
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from his wife ELIZABETH MATHIS (App. 33) entered into a marriage 
ceremony with one SARAH GADSEN. in South Carolina (App. 9, 33). In 
the year 1946, in the District of Columbia, ELIZABETH MATHIS and 
the appellant HERBERT MATHIS "agreed to cohabit together and hold 
themselves out as man and wife without entering into a ceremonial 
marriage;" that the said arrangement continued until the death of 
ELIZABETH MATHIS (App. 11-13). During the union of ELIZABETH 
and HERBERT MATHIS six children were born, all of whom are minors. 


On June 29, 1956 ELIZABETH MATHIS died from a gun shot wound 
accidentally inflicted upon her (App. 2-3), and, at the time of her death, 
as an employee of the government of the District of Columbia she was 
insured under group policy number 1700-G issued by METROPOLITAN 
LIFE INSURANCE COMPANY to the United States Civil Service Com- 
mission pursuant to the Federal Employees' Group Life Insurance Act 
of 1954 (App. 2-3). By reason of the death of the insured ELIZABETH 
MATHIS, the sum of Eight Thousand Dollars ($8,000.00) was payable to 
the person entitled thereto, which amount included the accidental death 
benefit (App. 2-3). 


No beneficiary was designated by ELIZABETH MATHIS (App. 2), 
hersinafter referred to as the "decedent", and claims to the proceeds of 
said policy were made by WILLIE BRANTLEY, plaintiff in the Court 
below, appellant in appeal number 14,596, and by HERBERT MATHIS, 
appellant herein. 


WILLIE BRANTLEY filed suit against Metropolitan Life Insurance 
Company to compel payment of the proceeds of the policy to himself as 
surviving spouse of the decedent by virtue of his ceremonial marriage 


to her (App. 1-2).The insurance company answered and by way of counter- 
claim interpleaded HERBERT MATHIS, also one adult child, and the six 
minor children and prayed that it be allowed to deposit the funds in the 
Registry of the Court (App. 2-4). The Court issued an order that the 
funds be paid into the Registry of the Court and that HERBERT MATHIS 
and the children interplead their respective claims (App. 5-6), and 


U 
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subsequently the Court appointed EDWARD J. SKEENS, a member of the 
District of Columbia Bar, as guardian ad litem to actively investigate and 
represent the interests of the minor children. 


The answer filed by appellant HERBERT MATHIS (App. 6-8) denied 
that WILLIE BRANTLEY was entitled to the proceeds of the policy; set 
forth BRANTLEY's subsequent marriage to SARAH GADSEN in South 
Carolina (App. 9); and counterclaimed for payment of the proceeds to 
himself as surviving spouse and widower of decedent. WILLIE BRANTLEY 
answered stating that his marriage to the decedent had not been terminated 
and generally denied MATHIS' claim. | 


The answer filed by the guardian ad litem denied that either WILLIE 
BRANTLEY or HERBERT MATHIS were entitled to the proceeds of the 
policy as surviving spouse or widower of the decedent (App. 9-11) and 
petitioned the Court to compel payment of the proceeds to himself as 
guardian ad litem on behalf of the minor children. All parties replied 
denying that the guardian ad litem was entitled to the proceeds except 
Metropolitan Life Imsurance Company who took no position in the con- 
troversy. 7 


The guardian ad litem then made a motion for summary judgment 
under Rule 56, Federal Rules of Civil Procedure, alleging that there was 
no genuine issue of fact, and set forth (App. 11) inter alia, the marriage 
of decedent to WILLIE BRANTLEY in South Carolina; their separation; 
absence of divorce or annulment proceedings to terminate that marriage; 
the second marriage of WILLIE BRANTLEY to SARAH GADSEN “in South 
Carolina and their continuous cohabitation there. He also set forth the 
agreement between decedent and HERBERT MATHIS to cohabit together 
and hold themselves out as man and wife; that the agreement continued 
until the death of the decedent; that six children were born of that union 
to the decedent and the appellant herein within the District of Columbia 
(App. 11-13). In addition he set forth among other things, that the 
decedent died June 29, 1956, as a result of a fatal gun shot wound; that 
the appellant MATHIS was, as a result, indicted for murder in the first 





4 
degree; his "not guilty" plea; that a jury was sworn; and Richmond B. 
Keech, a District Judge of this Court, entered a Judgment of Acquittal 
by Direction of the Court (App. 12-13). He then set forth the other facts 
contained in the foregoing paragraphs. 


The motion of the guardian ad litem argued that the claim of 
WILLIE BRANTLEY was barred because, "A legal presumption exists 
that insured divorced Brantley * * *. By his second marriage, Brantley 
has abandoned the insured and his status as a widower is deemed to 

ve predeceased insured by the Group Life Act of 1954'(App. 13-14). 
Appellee argued further, concerning the claim of the appellant, that 
“under D. C. law it is doubtful that a presumption exists to the effect that 
a common law marriage was validly established by insured and Mathis. 
If so, Mathis having been indicted and tried for killing insured cannot 
benefit by his wrong; therefore, he is deemed to have predeceased in- 
sured by the Group Life Act of 1954."" Appellee said further that appel- 
lant was not a widower of insured if his relationship with her was 
meretricious due to the impediment of her prior undissolved marriage 
(App. 13-14). 


Both WILLIE BRANTLEY and appellant filed oppositions to appel- 
lee’s motion for summary judgment (App. 27, 31-32), appellant claiming 
that the appellee "has neither shown that the ceremonial marriage be- 
tween the decedent and Willie Brantley has been dissolved or annulled, 
nor has he overcome the presumption of the validity of the marriage 
between the decedent and HERBERT MATHIS, and he therefore should 
not prevail."" (App. 31-32) In addition, WILLIE BRANTLEY filed a 
motion for summary judgment in his favor (App. 30-31) and "'The defend 
ant, Herbert Mathis, for the sole purpose of the motion for summary 
judgment" joined in the motion of the plaintiff, Willie Brantley for sum- 
mary judgment. 


The motions came on for hearing before the Honorable Edward M. 
Curran, United States District Judge, who ruled that appellant "was not 
the legal husband of the deceased at the time of her death and therefore 
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not a widower, so he cannot take. Brantley, by his act in marrying or 
attempting to marry the second time is now estopped from making any 
claim as beneficiary under this Act."" (App. 40) He granted the motion 
of appellee for summary judgment (App. 40) and entered an order to that 
effect (App. 40-42). WILLIE BRANTLEY and HERBERT MATHIS 
appealed from that order in appeals number 14,596 and 14,597, respec- 
tively, both of which appeals have been consolidated for hearing. 


SUMMARY OF ARGUMENT 


The guardian ad litem, EDWARD J. SKEENS, appointed by the 
Court to represent the interests of six minor children of ELIZABETH 
BRANTLEY MATHIS, nee HAMILTON, who at the time of her death was 
covered by a policy of insurance purchased by the Civil Service Com- 
mission pursuant to the Federal Employees' Group Life Insurance Act, 
filed a motion for summary judgment against WILLIE BRANTLEY and 
HERBERT MATHIS, both of whom claimed the proceeds of the insurance 
as widowers of the insured. The guardian ad litem argued in his written 
motion that HERBERT MATHIS, the appellant, was not entitled to the 2 
proceeds of the insurance because a common law marriage between the 
insured and MATHIS had not been validly established. He also argued 
that MATHIS was not a widower because of an impediment of a prior un- 
dissolved marriage of the insured. MATHIS, in opposition, claimed to 
be insured's widower as a result of a common law marriage, and he filed 
a motion for summary judgment on his own behalf. The motion of the 
guardian ad litem was granted by the Court even though a genuine issue 
of fact respecting the common law marriage existed. ; 


Appellant contends that the trial court committed reversible error 





in ruling that he was not the surviving spouse of the decedent by a com- 
mon law marital relationship because appellant's relationship with the 
decedent fulfilled all of the requirements necessary to establish such 
common law marriage. Appellant further contends that the order of the 
trial court granting appellee's motion for summary judgment was error 


6 
because the pleadings presented a genuine issue of material fact which 
could not be transformed into a question of law even though all parties 
moved for summary judgment. 


ARGUMENT 
I 


THE COURT ERRED IN RULING THAT THE APPELLANT 
MATHIS WAS NOT THE SURVIVING SPOUSE OF ELIZABETH 
BY A COMMON LAW MARITAL RELATIONSHIP 


In the record of this case the following facts appear without dispute: 
That WILLIE BRANTLEY (appellant in number 14,596) married ELIZA- 
BETH HAMILTON, the decedent, April 17, 1932 in South Carolina; that 
they separated in 1941 (App. 34-35); that the same WILLIE BRANTLEY 
entered into a marriage ceremony with one SARAH GADSEN on Octo- 
ber 30, 1944 in South Carolina (App. 33); that ELIZABETH BRANTLEY, 
the decedent, and HERBERT MATHIS, the appellant, began living together 
around the year 1946 in the District of Columbia, and the decedent and 
appellant continued living together until the decedent died on June 29, 
1956. Of the union of the decedent and HERBERT MATHIS, six children 
were born, which children are represented by the appellee, EDWARD J. 
SKEENS, as guardian ad litem. 


The Court's order granting appellee's motion for summary judg- 
ment reads "that Herbert Mathis was not the surviving spouse of Eliza- 
beth Brantley by an alleged common law marital relationship; and there- 
fore, Herbert Mathis is not a 'widower' within the meaning of the Federal 
Employees' Group Life Insurance Act of 1954" (App. 10). The Order also 
recites that after his marriage to decedent, WILLIE BRANTLEY "entered 
into a second and subsequent marriage to one Sarah Gadsen'’ (App. 10- 
11). 


The motion of appellee upon which the Court's Order, that appel- - 
lant was not the surviving spouse by 2 common law marital relationship, 


was based recites (App. 20-21): 
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“The guardian ad litem takes the position that the | 
common law relationship between Herbert Mathis and the 
insured, Elizabeth Mathis from 1946 until the time of her 
death should be deemed a valid and subsisting common 
law marriage and that the six minor children of the in-| 
sured shall be their legitimate issue as a result of such 
common law relationship. This is in accord withthe | 
presumption that the marriage between Willie Brantley: 
and the insured has been terminated; and that the subse- 
quent ceremonial marriage of Willie Brantley to Sarah 
Gadsen. and the subsequent common law relationship _ 
between insured and Herbert Mathis are both presumed 
to be valid. This view is in accord withthe A.L.R. 
annotations cited and discussed earlier in this memo- . 
randum (p. 8) and found in 14 A.L.R, 2d ] to 61 


"This view is in accord with the public policy of 
the District of Columbia in recognizing common law 
marriages, not for the purpose of encouraging such 
relationships but to prevent the consequences suggested 
by the allegations in this case. ; 


7 oe * 


"The foregoing all shows that Courts should not. 
bastardize or bigamize any person in any proceedings, : 
much less insurance claims, unless a necessary result 
of its decision. Cf. Harsley vs. United States, supra. 


Appellant agrees with the foregoing statements of appellee and 


takes the very same position. 


First of all, common law marriages are recognized as valid in the 
District of Columbia.* "Either cohabitation or at least an agreement 
presently to be husband and wife, after any impediment to marriage has 
been removed, appears to be everywhere required.''” The fact of co- 
habitation between the decedent and appellant and an agreement to be 
husband and wife is admitted (App. 11-12, 30), and is nowhere contra- 
dicted. In his motion for summary judgment (App. 11-13) appellee 
states, "That within the year of 1946 and in the District of Columbia, 
insured and Defendant, Herbert Mathis, agreed to cohabit together and 


Hoage v. Murch Bros. Const. Co., 60 App. D. C. 218, 50 F.2d 893. 
Erickson v. Stonger, 90 U.S. App. D.C. 278, 195 F.2d 777. 





8 


hold themselves out as man and wife without entering into a ceremonial 
marriage; that the said agreement continued until the death of the in- 
sured.” The affidavit of WILLIAM BRANTLEY (App. 30) attached to 
WILLIE BRANTLEYS' opposition to appellees motion shows further 
evidence of cohabitation between decedent and appellant. 3 So far as the 
impediment to the common law marriage between decedent and appellant 
is concerned, the case of Harsley v. United States, et al+ holds: 
"Few rules are better settled than that 'A marriage 
proved to have taken place is presumed to be valid until 
the contrary is proved. Hence a death or divorce neces- 
sary to remove the impediment of a prior marriage is 
presumed. * * * While the presumption may be rebutted, 
the rebutting evidence must be strong, distinct, satis- 
factory and conclusive.'" 
Thus the presumption is, in view of the ceremonial marriage be- 
bicies WILLIE BRANTLEY and SARAH GADSEN, that the impediment to 
the common law marriage between appellant HERBERT MATHIS and the 
decedent was removed by a divorce, and the evidence required to rebut 
} this presumption must be, as pointed out, "strong, distinct, satisfactory 
and conclusive."" The strongest evidence presented by the record to rebut 
the presumption of removal of the impediment to appellant's common law * 
marriage to decedent was a document to the effect that a search of cer- 
tain records in the United States District Court for the District of Co- 
lumbia "discloses no divorce proceedings instituted or maintained in the 
name of the deceased against the plaintiff" filed on behalf of WILLIE 
BRANTLEY, and an affidavit of WILLIE BRANTLEY "that he was never 
served with a summons or other process indicating that an action for 
divorce had been filed against him." (App. 27-28) Clearly that evidence 
was not so satisfactory or convincing as to effectively rebut the pre- 
sumption.° 


The affidavit also indicates, in paragraph 2, that the date of separation 
between decedent and BRANTLEY was 1941 (App. 30). 


88 U.S. App. D.C. 150, 187 F.2d 213, citing Madden on Persons and 
Domestic Relations (1931) pp. 66, 69 and other cases. 


Wheeler v. Terrell, 99 U.S. App. D.C. 168, 238 F.2d 29. 


ee ee 


$ 
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Moreover, '''Courts do not look with favor on the construction of 


a law, if not unavoidable, which declares children illegitimate’ and 
stigmatizes as meretricious a relation which the parties intended as 
matrimonial." | 


The six minor children represented by the appellee as guardian 
ad litem were the children of the union of the decedent and HERBERT 
MATHIS (App. 4). The finding of the Court below that appellant was not 
the surviving spouse of the decedent by a common law marital relation- 
ship, which is contrary to the law as shown heretofore, had the effect of 
doing exactly what the principles set forth in Harsley v. United States, 
Supra, were designed to avoid. Although the case of DiGiovanni Vv. 
DiGiovannantonio “ contains dicta to the effect that, "It may be doubtful 
that any such presumption arises in respect to a later alleged common= 
law marriage" the Court's decision was based upon evidence rebutting 
the presumption of dissolution of the previous marriage therein which 
was "strong, distinct, satisfactory and conclusive". In the instant case, 
not only do appellant and appellee take the position that the common law 
relationship between decedent and appellant be deemed a valid and sub- 
sisting common law marriage, but the evidence adduced by WILLIE 
BRANTLEY to rebut the presumption of removal of the impediment 
thereto has been shown to be totally lacking the quantum of proof required. 
The importance of the presumption of the validity of the common law 
marital relationship between ELIZABETH and HERBERT MATHIS may 
be pointed out in the following quotation: 


"It is a presumption not founded in logic but in public 
policy. The purpose is not only to preserve the relation- 
ship of the parties but to prevent the stigmatizations of off- 
spring as illegitimate, but also to protect and Sxaigiten the 
social and moral standards of the community." 8 , 


Appellant therefore submits that all of the elements of a valid 
common law marital relationship were established, and the finding of 


6 Thomas v. Murphy, 71 App. D.C. 69, 71, 107 F.2d 268, quoting T illing- 
hast v. do, 58 App. D.C. 107, 25 F.2d 531. : 
98 U.S. App. D.C. 147, 233 F.2d 26. 


Tatum v. Tatum (9th Cir.) 241 F.2d 401, 406. 
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the Court below that he was not the surviving spouse of the decedent by 
a common law marital relationship and therefore not her "widower" 


entitling him to preference under the Federal Employees’ Group Life 
Insurance Act of 1954 was reversible error. 


suf 


THE TRIAL COURT ERRED IN GRANTING APPELLEE'S 
MOTION FOR SUMMARY JUDGMENT BECAUSE THERE 
WAS A GENUINE ISSUE OF FACT PRESENTED BY THE 
PLEADINGS WHICH COULD NOT BE TRANSFORMED 
INTO A QUESTION OF LAW EVEN THOUGH ALL PARTIES 
MOVED FOR SUMMARY JUDGMENT. 

In the court below appellee filed a motion for summary judgment 
under Rule 56, Federal Rules Civil Procedure, subsection (c) providing 
that the "judgment sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact and that the 


moving party is entitled to judgment as a matter of law." 


The claim of the appellant for the proceeds of the insurance policy 
was based upon his allegation that he was the surviving spouse and 
widower of the insured as a result of their common law marriage and 
therefore the preferred claimant, the Federal Employees’ Group Life 
Insurance Act of 1954 providing that in the absence of a designated 
beneficiary the amount of the insurance would be paid to the widower 
and, if none, then to the children.? This claim was opposed by the appel- 
lee, one of the grounds being that "it is doubtful that a presumption 
exists to the effect that a common law marriage was validly established 
by insured and Mathis." Therefore, the critical question appeared to be 
whether all of the elements necessary to a common law marriage, viz: 
cohabitation or an agreement presently to be husband and wife after an 
impediment to the marriage has been removed, = including the presump- 
tive removal of the impediment of decedent's prior marriage, had been 
established. 


9 
| 


5 U. S. Code 8 2093. 
° Erickson v. Stunger, supra, footnote 2. 
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A determination of whether the — of a common law marriage 
have been established is a question of fact, + 1 as is the question of the 
removal of an impediment by the presumption of the validity of a subse- 
quent marriage.” The order of the trial court granting appellee's 
motion and determining that appellant was not insured's surviving spouse 
by a common law marital relationship read that all parties stipulated 
that there was no genuine issue of fact raised by the pleadings, etc. 

(App. 10). As a matter of fact, no stipulation was entered into and the 
record discloses none. The only basis upon which a stipulation may be 
inferred is that all parties, except METROPOLITAN LIFE INSURANCE 
COMPANY who took no position in the matter, moved for summary judg- 
ment (App. 11, 30, 32). But the fact that all parties to a case move for 
summary judgment does not transform a question of fact into a question 
of law. Under this situation it was : 





"...the duty of the trial court in the instant case to specify 
in a finding the facts that appeared from the pleadings | 
without substantial controversy, and to go forward with the 
trial in respect of those which remained in dispute." 13 


The motion of the appellant stated that his motion was “for the 
sole purpose of the motion for summary judgment."' (App. 32) 


"'The fact that both parties make motions for summary 
judgment, and each contends in support of his respective 
motion that no genuine issue of fact exists, does not 
require the Court to rule that no fact issue exists. Each 
in support of his own motion may be willing to concede. 
certain contentions of his opponent, which concession, | 
however, is only for the purpose of the pending motion. 
If the motion is overruled, the concession is no longer | 
effective. Appellants' concession that no genuine issue 


of fact existed was made in support of its own motion fo r 
summary judgment. We do not think that the concession 


continues over into the Court's separate consideration of 
appellee's motion for summary judgment in his behalf — 


11 Tatum v. Tatum, supra, footnote 8, see pp. 405, 406. 
12 Tatum v. Tatum, ibid, and Wheeler v. Terrell, supra. 
13 


Associates Discount Corp. v. Crow, 71 App. D. C. 336, 338, 10 F.2d 126. 
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after appellants’ motion was overruled. M. Snower & 

Co. v. U.S., 7 Cir., 140 F. 2d. 367, 369.' (Emphasis 

supplied)" 14 

Appellant therefore submits that the ruling of the trial court on 
this point constituted reversible error. 


CONCLUSION 


In conclusion, appellant submits to this Honorable Court that the 
Court below committed prejudicial and reversible error as to each of 
the points hereinbefore set forth in the appellant's brief and therefore 
counsel respectfully urges that this Honorable Court reverse the judg- 
ment entered against the appellant by the Court below. 


CURTIS P. MITCHELL 
WILLIAM A. SMITH 


508 Fifth Street, N. W. 
Washington 1, D. C. 


Attorneys for Appellant 


14 


Prepo Corp. v. Pressure Can Corporation, 7th Cir., 234 F.2d 700, 702, 
quoting from Begnard v. White, 6th Cir., 170 F.2d 323, 327. 





‘ 


Record | Appendix 
Page | Page 
Complaint to Compell Payment of Proceeds of Federal 
Employees Life Insurance Policy, and other Relief 25 


Answer of Defendant to Complaint and Counterclaim for 
Interpleader -= « s+ 2 © ww & 27 


Order for Deposit of Funds into Registry of Court and for 
Interpleader i <— - -~ me ee me 30 


Answer of Defendant Herbert Mathis to Complaint and 
Counterclaim GM toe be Se a’ ee OS 37 


Marriage License Boe me ee ee OR 41 


Answer of Guardian Ad Litem to Counter-Claim of 
Herbert:Mathis . « « «© &© w» & @ 54 


Motion of Guardian Ad Litem for Summary Judgment or 
in the Alternative to Strike Jury Demand & to 
Advance Cause for a Trial . « * «& 


Points and Authorities é ‘ a ec Xs 


Opposition to Motion for Summary Judgment 
Affidavit of William Brantley . . . . 


Motion for Summary Judgment in Favor of Willie 
ey ok RO lw es 


Opposition to Motion of Guardian Ad Litem for Summary 
jadgment ks os ltlUKhU KhUCUhhUCU hU hCU 


Motion of Defendant Herbert Mathis for Summary 
Judgment <<. «£ © = = « 


Excerpts from Transcript of Proceedings ‘ 


Order, Filed May 28, 1958 . ‘ . ‘ 
Notice of Appeal . 5 oo ws oie oe 








| if 


: APPELLANT'S APPENDIX 


[ Filed July 9, 1957] 
25 IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


WILLIE BRANTLEY, 
357 Race Street, 
Charleston, South Carolina 
Plaintiff : 
v. : Civil Action No, 1685-'57 


METROPOLITAN LIFE INSURANCE CO. 
(A Corporation) 

1 Madison Avenue, 

New York, N. Y. 


Serve: COMMISSIONER OF INSURANCE 
District of Columbia 
Municipal Center 
Washington, D. C. 


COMPLAINT TO COMPELL PAYMENT OF PROCEEDS 
OF FEDERAL EMPLOYEES LIFE INSURANCE POLICY, 
AND OTHER RELIEF 

The complaint of the plaintiff herein respectfully — to this 
Honorable Court the following matters and things: 

1. The jurisdiction of this Court is evoked pursuant to a it, 
Sec. 306, District of Columbia Code, 1951 Edition, and the Federal 
Employees Group Life Act of 1954, Public Law 598, Chapter 752, 83rd 
Congress, Second Session, the amount in controversy being more than 
$3,000.00 exclusive of interest, costs, and attorneys’ fees. | 

2. The plaintiff herein brings this action as the surviving spouse 
and widower of one ELIZABETH BRANTLEY, also known as, ELIZABETH 
MATHIS, who, at the time of her death, was an employee of the Federal 
Government, and as such employee covered by the provisions the 
Federal Employees Group Life Insurance Act. : 

3. That the aforesaid, Elizabeth Mathis (Brantley) met hor death 
accidentally, as a result of a gun shot wound, accidentally inflicted and 


that at the time of her death she was covered by the policy of insurance 





2 
issued pursuant to the Act, and entitled to accidental death benefits. 

4. That the plaintiff and the decedent were married on, to wit, 
the 17th day of April, 1932, in the State of South Carolina, and that to 
this union there was born one child, William Brantley. 

5. That at the time of the death of the aforesaid, Elizabeth Mathis 
(Brantley) the plaintiff herein was entitled to the proceeds of the group 
life insurance by virtue of the provisions of the Act which established the 
surviving spouse, that is the widow or widower, as the person to receive 
the proceeds in the absence of a named beneficiary, and no beneficiary 
was named by the decedent. 

6. That the plaintiff has duly made claim on forms supplied for 
that purpose by the employing agency in accordance with the rules and 
regulations promulgated by the Civil Service Commission for accidental 
death benefits and payment for the same has been withheld. 

WHEREFORE, the premises considered, the plaintiff prays for a 
judgment against the defendant in the amount of $8,000.00 representing 
the accidental death benefits payable under the terms of the policy. 

2. That this Honorable Court pass an Order authorizing and 
directing the defendant to pay over to the plaintiff the proceeds of the 
insurance forthwith, and 

3. Such other and further relief as the nature of the case warrants 
and as to this Honorable Court seems just and proper. 

/s/ Julius W. Robertson 


ROBERTSON & ROUNDTREE, 


Attorneys for the Plaintiff 
*x* *k* * 


[ Filed August 1, 1957] 


ANSWER OF DEFENDANT TO COMPLAINT AND 
COUNTERCLAIM FOR INTERPLEADER 
1. The defendant admits the allegations of paragraph 1 of the 
complaint, and admits that at the time of her death on June 29, 1956, 
one Elizabeth Mathis as an employee of the Government of the District 
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of Columbia was insured under group policy No. 17000-G issued by the 
defendant to the United States Civil Service Commission pursuant to the 
Federal Employees Group Life Insurance Act of 1954, and admits that 
by reason of the death of said insured the sum of Eight Thousand Dollars 
($8,000) is now payable to the person or persons entitled thereto, which 
amount includes the accidental death benefit. This defendant is without 
knowledge or information sufficient to form a belief as to the remaining 
allegations of the complaint, and says that it has received claims to the 
proceeds of said policy not only from the plaintiff herein but also from 
one Herbert Mathis whose address is 1123 Oates Street, N. E., Wash- 
ington, D. C., both claiming to be the widower of said decedent. 

2. This defendant further says that under the provisions of said 
policy if the insured left no widower then the proceeds thereof are payable 
to her children in equal shares, and that the surviving children of the 
insured are as follows: 


(a) William Brantley, also known as William Bradley 
1218 Penn Street, N. E. 
Washington, D. C. 


Elenora Louise Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


Patricia Ann Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


Herbert Mathis, Jr., a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


Shirley Jean Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


Sherman Edward Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


Renee Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 
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COUNTERCLAIM FOR INTERPLEADER 


1. This defendant adopts herein the allegations of its answer to the 
complaint and says that there is a substantial question herein as to whether 
the benefits under said policy are payable to the plaintiff herein or to the 
said Herbert Mathis, each of whom has made claim thereto as the lawful 
widower of the insured, or, in the event neither of said adverse claimants 
should establish his right thereto, whether such benefits should be paid 
to the surviving children of the insured as aforesaid. 

WHEREFORE, this defendant demands: 

1. That it may be allowed to pay the proceeds of said insurance, 
namely, the sum of Eight Thousand Dollars ($8,000) into the Registry 
of this Honorable Court, there to abide the judgment of the court in the 
premises. 

2. That the said Herbert Mathis and the surviving children of the 
insured named above be made parties defendant to this action, and that 

a guardian ad litem be appointed for such of said children as are 
minors. 

3. That the plaintiff herein, the said Herbert Mathis and the said 
children of the insured be required to interplead their respective claims 
herein. 

4. That the court adjudge whether the plaintiff or the said Herbert 
Mathis or the surviving children of the insured are entitled to the pro- 
ceeds of said insurance. 

5. That this defendant may be allowed its costs and a reasonable 
attorneys’ fee out of the sum paid into the Registry as aforesaid. 

DRURY, LYNHAM & POWELL 


By /s/ John M. Lynham 
Attorneys for Defendant 


Metropolitan Life Insurance Company 
x kx * 


[ Certificate of Service] 
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[ Filed August 12, 1957] 


ORDER FOR DEPOSIT OF FUNDS INTO REGISTRY 
OF COURT AND FOR INTERPLEADER 


On motion of counsel for the defendant Metropolitan Life Insurance 
Company, it is by the Court this 12th day of August, 1957, : 

ORDERED, as follows: 

1. That the defendant Metropolitan Life Insurance Company shall 
pay the sum of Eight Thousand Dollars ($8,000) into the Registry of this 
Court, without interest or costs, being the amount due under its group 
policy number 17000-G issued to the United States Civil Service Commis- 
sion and insuring the life of Elizabeth Mathis, now deceased, there to 
abide the judgment of this Court. 7 

2. That the following persons be, and they hereby are rigidly 
parties defendant hereto and shall respond to plaintiff's complaint and to 
the counterclaim of the said Metropolitan Life Insurance Company: 


(a) Herbert Mathis 
1123 Oates Street, N. E. 
Washington, D. C. 


(b) William Brantley, also known as William Seater : 
1218 Penn Street, N. E. 
Washington, D. C. 


(c) Elenora Louise Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


(d) Patricia Ann Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


(e) Herbert Mathis, Jr., a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


({) Shirley Jean Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


(g) Sherman Edward Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 


(h) Renee Mathis, a minor 
1123 Oates Street, N. E. 
Washington, D. C. 
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3. That the plaintiff and the defendants named in the foregoing 
paragraph shall interplead their respective claims herein. 

4. That a summons herein, together with a copy of the complaint, 
a copy of the answer and counterclaim and a certified copy of this order, 
shall be served on each of said defendants by the United States Marshal, 
requiring them to answer the complaint and counterclaim within thirty 
(30) days after such service, said summons to be returnable by the said 
United States Marshal within twenty (20) days after receipt of the same 
by him. 

By the Court: 


/s/ Edward A. Tamm 
Judge 


[ Filed September 27, 1957] 


ANSWER OF DEFENDANT HERBERT MATHIS TO 
COMPLAINT AND COUNTERCLAIM 
Comes now the defendant, Herbert Mathis and answering the plain- 
tiff’'s complaint represents unto this Honorable Court as follows: 
FIRST DEFENSE 
The complaint fails to state a cause of action upon which relief 
may be granted. 
SECOND DEFENSE 
1. The defendant admits the jurisdiction of this Honorable Court. 
2. The defendant admits that ELIZABETH MATHIS at the time 
of her death was an employee of the Government of the District of 
Columbia and was covered by. the provisions of the Federal Employees 


Group Life Insurance Act, but denies each and every other material 


allegation contained in paragraph two of the plaintiff's complaint. 

3. The defendant admits that ELIZABETH MATHIS, referred to 
in the plaintiff's complaint as ELIZABETH MATHIS (BRANTLEY) met 
her death accidentally, and that at the time of her death she was covered 
by the policy of insurance issued pursuant to the provisions of the Federal 
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Employees Group Life Insurance Act, and that she was entitled to acci- 
dental death benefits. | 
4. The defendant denies each and every material allegation con- 


tained in paragraph four of the plaintiff's complaint. 
5. The defendant denies each and every allegation contained in 
paragraph five of the plaintiff's complaint. | 
6. The defendant is without information sufficient to answer the 
allegations contained in paragraph six of the plaintiff's complaint and 
therefore denies the same. ! 
THIRD DEFENSE 
The defendant HEREBERT MATHIS avers that the plaintiff WILLIE 
BRANTLEY is neither the widower nor surviving spouse of ELIZABETH 
MATHIS but that the plaintiff entered into a valid and subsisting marriage 
with one SARAH GADSEN in the County of Charleston, State of South 
Carolina, as is evinced by the marriage license attached hereto and in- 
corporated herein by reference, and the plaintiff has thereby waived any 
rights he may have had to the death benefits due to the viii in spouse 
of ELIZABETH MATHIS. 
FOURTH DEFENSE 


~ (Estoppel) 

The defendant HERBERT MATHIS avers that the plaintiff WILLIE 
BRANTLEY is neither the widower nor surviving spouse of ELIZABETH 
MATHIS but that the plaintiff entered into a valid and subsisting marriage 
with one SARAH GADSEN in the County of Charleston, State of South 
Carolina, as is evinced by the marriage license attached hereto and in- 
corporated herein by reference, and the plaintiff is thereby estopped to 
claim death benefits due to the surviving spouse of ELIZABETH MATHIS. 

COUNTERCLAIM 

1. The defendant HERBERT MATHIS brings this counterclaim 
for accidental death benefits as the surviving spouse of ELIZABETH 
MATHIS who, at the time of her death on June 29, 1956, was an employee 
of the Government of the District of Columbia and was insured under 


group policy number 17000-G issued by the Metropolitan Life Insurance 
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Company to the United States Civil Service Commission pursuant to the 
Federal Employees Group Life Insurance Act of 1954. 

2. By reason of the death of said insured, ELIZABETH MATHI, 
the sum of Eight Thousand Dollars ($8,000.00) is now payable to 
HERBERT MATHIS as the surviving spouse and widower of the said 
ELIZABETH MATHIS. 

3. The said HERBERT MATHIS has duly made claim for accidental 
death benefits upon the United States Civil Service Commission and the 
defendant Metropolitan Life Insurance Company and payment thereof has 
been withheld. 

WHEREFORE, the premises considered, the defendant HERBERT 
MATHIS prays: 

1. That the plaintiff's complaint be dismissed and his prayer for 
relief be denied. 

2. That the defendant HERBERT MATHIS have a judgment on his 
counterclaim against the defendant METROPOLITAN LIFE INSURANCE 
COMPANY for Eight Thousand Dollars ($8,000.00) representing the 
accidental death benefits payable under the terms of the life insurance 
policy. 

3. That this Honorable Court pass an Order directing the pay- 
ment of the proceeds of the life insurance policy to the defendant HERBERT 
MATHB. 

4. That the defendant be awarded such other and further relief as 


to this Honorable Court may seem just and proper. 


/s/ Curtis P. Mitchell, by W.A.S. 
Attorney for defendant HERBERT . 
MATHIS es 


* 
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[ Filed September 27, 1957] 
MARRIAGE LICENSE 
Affidavits to Obtain License. 
STATE OF SOUTH CAROLINA ) 
County of Charleston. 


I do solemnly swear that I am legally capacitated to marry; 
that my full name is Willie Brantley, Jr. that my age is 32 years and 
months; my place of residence is Charleston, S. C.; my race 
oon __ 
is Negro; my nationality is United States of America. ; 
SWORN to before me this ) , 
30th day of Oct. A.D., 1944 


J. Edward Coleman, Jr. 
Notary Public for S. C. 


Willie Brantley Ir. 


STATE OF SOUTH CAROLINA, ) 


County of Charleston. ) 

I do solemnly swear that I am legally careaheislt to marry, 
that my full name is Sarah Gadsden that my age is 35 years and 
months; my place of residence is Charleston, S. C.; my race is Negro; 
my nationality is United States of America. 

SWORN to before me this ) ! 
30th day of Oct. A.D., 1944 ) panel aces 


) 
J. Edward Coleman, Jr. 
Notary Public for S. C. 





[ Filed November 14, 1957] | 
ANSWER OF GUARDIAN AD LITEM TO COUNTER- . 
CLAIM OF HERBERT MATHIS 
Comes now-Edward J. Skeens, Esquire, Guardian ad ie. and 
answering paragraph by paragraph the counterclaim of Hexbent Mathis 
replies as follows: 
1. the allegation made in paragraph three is admitted 
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2. the allegations made in paragraphs one and two, alleging that 

Herbert. Mathis is the lawful surviving spouse and widower of 

Elizabeth Mathis, are denied. 

The Guardian ad Litem relies on the following affirmative defenses 
to the counterclaim of Herbert Mathis: 

FIRST DEFENSE: 

The counterclaim fails to state a claim upon which relief could be 
granted. 

SECOND DEFENSE: 

The counterclaim fails to allege how, when and where or by what 
circumstance Herbert Mathis qualifies as a surviving spouse and widower 
of Elizabeth Mathis. 

THIRD DEFENSE: 

Herbert Mathis was not a surviving spouse and widower of Elizabeth 
Mathis, the deceased, at the time of her death within the meaning of the 
Federal Employees Group Life Act of 1954, or other federal laws. 

FOURTH DEFENSE: 

Herbert Mathis is debarred from claiming the status of widower or 
surviving spouse of Elizabeth Brantly, because he was never her lawful 
husband since the deceased was already and at all times married to 
Willie Brantley, commencing April 16, 1932; and that said marriage had 
never been dissolved by any judicial decree. 

FIFTH DEFENSE: 

Herbert Mathis caused the death of Elizabeth Brantley, deceased, 
by means of a shotgun, for which he was charged and indicted by a grand 
jury of and for the District of Columbia for murder in the first degree, 
and he is therefore debarred from asserting the benefits of his wrong by 
the Public Policy of the District of Columbia. Herbert Mathis is con- 
clusively presumed to have predeceased Elizabeth Mathis within the 
meaning of Title 5, U.S.C.A., 8 2093. 

SIXTH DEFENSE: 

Equity principles require that the proceeds of the deceased's in- 

surance policy be awarded to the Guardian Ad Litem for the benefit of 
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the six surviving minor children of the deceased, as her heirs and next 
of kin, in the absence of any contrary intention or other specifically 
designated beneficiary of the deceased, Elizabeth Mathis. 


/s/ Edward J. Skeens. 
Guardian ad Litem 


* * * 
[ Certificate of Service] 


[ Filed March 8, 1958] 


MOTION OF GUARDIAN AD LITEM FOR SUMMARY 
JUDGMENT OR IN THE ALTERNATIVE TOSTRIKE 
JURY DEMAND & TO ADVANCE CAUSE FOR A TRIAL : 


On behalf of the six minor defendants in this cause, Edward J. 
Skeens, Esq., the Guardian ad Litem respectfully prays that an order be 
entered herein granting summary judgment on all issues herein in favor 
of the Guardian ad Litem because no genuine issue of fact is disclosed by 
the pleadings, interrogatory, and exhibits heretofore filed in this proceed- 
ing pursuant to Rule 56, Federal Rules of Civil Procedure, 28 U.S. C.A; , 
and shows the following: | 

FACTS | 
1. The insured, Elizabeth Mathis, married ceremoniously on April 17, 
1932 to Willie Brantley, Plaintiff, in the State of South Carolina; and 
that as a result of this union one child was born, William Brantley, who 
is now an adult and is not a party to these proceedings; 7 
2. While cohabiting as man and wife within the District of Columbia, 
insured and Willie Brantley separated for the last time prior to the year 
of 1946; and that thereafter until the present time, Brantley never 


instituted any form of divorce or annulment proceedings to terminate the 


aforesaid marriage; 

3. That while insured was living, Plaintiff, Willie Brantley, entered 
into a second and successive ceremonial marriage with one, Sarah 
Gadsen, during the year 1946 in the State of South Carolina; and that 
Since that time and thereafter, until the present time, Brantley has co- 
habited with Sarah Gadsen as man and wife in the State of South Carolina; 
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4. That within the year of 1946 and in the District of Columbia, insured 
and Defendant, Herbert Mathis, agreed to cohabit together and hold them- 
selves out as man and wife without entering into a ceremonial marriage; 

that the said arrangement continued until the death of the insured 
during which time six minor children were born as a result of such re- 
lationship as follows: Elenora Louisa Mathis, age 12; Patricia Ann 
Mathis, age 11; Herbert Mathis, Jr., age 9; Shirley Jean Mathis, age 6; 
Sherman Edward Mathis, age 7; and Renee Mathis, age 1; and that each 
of the said minor children, the defendants herein, have been born and at 
all times resided within the District of Columbia; 
5. That on June 29, 1956 within the District of Columbia, the insured 
met her death at the hands of defendant, Herbert Mathis, as a result of 
a fatal wound inflicted by a projectile propelled and fired by a weapon 
and in the possession of Mathis; That said Mathis was indicted on July 
16, 1956 by a District of Columbia Grand Jury of Murder in the First 
Degree; That after pleading not guilty to said charge in Criminal Case 
No. 744-56 in this Court, a Jury was sworn on January 14, 1957 and 
three days later on January 18, 1957, Richmond B. Keech, a District 
Judge of this Court, entered a Judgment of Acquittal by Direction of the 
Court; 
6. That on the said June 29, 1956 when insured departed this earth, 
she was domiciled and resident of the District of Columbia, she was an 
employee of the federal government within the District of Columbia, and 
she was insured by a policy executed within the District of Columbia 
which was in effect on the said date of her death and issued pursuant to 
the Federal Employees Group Life Insurance Act of 1954; that said 
policy provided for double indemnity in the event death was occassioned 
by accidental means; that pursuant to such policy the defendant, Metro- 


politan Life Insurance Company, has interpleaded the several defendants 
in this cause and has deposited the sum of $8,000 into the Registry of 
this Court pursuant to an order of Judge Tamm dated August 12, 1957; 
7. That Willie Brantley, plaintiff and Herbert Mathis, defendant, each 
have duly filed and made identical claim as widower of the insured for 
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such proceeds in accordance with the rules and regulations promulgated 
by the Civil Service Commission; and that payment has not been tendered 
to either of them; | 
8. That each minor defendant having been interpleaded herein are repre- 
sented by this Guardian ad Litem pursuant to order of this Court and he 

is authorized to prosecute their claim as children of the insured; 
9. The Guardian ad Litem incorporates by reference any affidavit filed 
on his behalf in support of this motion and the points and authorities at- 
tached hereto and made a part hereof. i 
10. Insured failed to designate a beneficiary in writing for insurance 
proceeds. ARGUMENT | 
CLAIM OF WILLIE BRANTLEY: | 

A legal presumption exists that insured divorced Brantley and that 
his second marriage to Sarah Gadsen is also presumed valid. | _ By his 
second marriage Brantley has abandoned the insured and his status as a 


widower and is deemed to have predeceased insured by the Group Life 


Act of 1954. 
CLAIM OF HERBERT MATHIS: ) 

Under D.C. law it is doubtful that a presumption exists to the effect 
that a common law marriage was validly established by insured and 
Mathis. If so, Mathis having been indicted and tried for killing insured 
cannot benefit by his wrong; therefore, he is deemed to have predsccantd 
insured by the Group Life Act of 1954. 

If the relationship with insured was meretricious due to impediment 
of prior undissolved marriage of insured, Mathis is not a widower. 
Mathis was never ceremoniously married to insured. | 
LEGAL ISSUE OF THIS CAUSE: : 

Whether either, Plaintiff, Willie Brantley or defendant, Herbert 
Mathis can qualify as a widower of the insured, Elizabeth Mathis within 
the meaning of the Federal Employees Group Life Insurance Act of 1954? 
CLAIM OF GUARDIAN AD LITEM: 

The insure a failed to designate a beneficiary. Who the widower 
may be is, therefore, immaterial because the intention of the insured 
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governs and it is clear that she intended the children to receive her 
insurance proceeds and there is a D.C. Statute that creates such statutory 
intent by her. In any event, if the status of a widower is material, 

Mathis and Brantley have failed to establish such status on behalf 
of either; and that, if either has sustained the burden of proving that he 
is a widower, then each of them are deemed to have predeceased the 
insured on grounds of public policy. 

Whether the minor children are legitimate or illegitimate is imma- 
terial as they are the actually the offspring of the insured. However, 
under D.C. law even illegitimate children can take and inherit from the 
mother. 

Accordingly, the Group life act of 1954 specifies in order of pre- 
ference that children of insured shall take where there is no widower or 
beneficiary, and such being the fact here, summary judgment in favor of 
the Guardian ad Litem should be granted. 

MOTION TO STRIKE JURY DEMAND AND ADVANCE CAUSE FOR TRIAL: 

Although the Group Life Act of 1954 authorizes suit against the 
United States and invokes jurisdiction the District Court and Court of 
Claims, there is no right to jury trial on any matter arising under that 
Act. Since, the stakeholder has interpleaded and a substantial sum is 
being held by the Clerk, prompt disposition of the case is advisable since 
the issue is limited. 


/s/ Edward J. Skeens 
Guardian ad Litem 
[ Certificate of Service] 


POINTS & AUTHORITIES 
This cause of action is based upon the Federal Employees' Group 
Life Insurance Act of 1954, as it is popularly known. 
The pertinent provision is found in Title 5, U.S.C.A. 8 2093 
DEATH CLAIMS; ORDER OF PAYMENT. 


"Any amount of group life insurance and group 
accidental death insurance in force on any 
employee at the date of his death shall be paid, 
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upon establishment of a valid claim therefor, 
to the person or persons surviving at the date 
of his death, in the following order of pre- 
cedence: , , 
First, to the beneficiary or beneficiaries 
as the employee may have designated by a 
writing received in the employing office prior 
to death; 

Second, if there be no such beneficiary, | 
to the widow or widower of such employee; 7 

Third, if none of the above, to the child 
or children of such employee and descendants of | 
deceased children by representation; | 

Fourth, if none of the above, to the 
parents of such employee or the survivor of 
them; 

Fifth, if none of the above, to the duly 
appointed executor or administrator of the 
estate of such employee; 

Sixth, if none of the above, to other next 
of kin of such employee entitled under the laws 
of domicile of such employee at the time of his 
death. 

If any person otherwise entitled to pay- 
ment under this section does not make claim 
therefor within one year after the death of the 
employee, or if payment within that period is 
prohibited by Federal statute or regulation, 
payment may be made in order of precedence as 
if such person had predeceased the employee, 
and any such payment shall be a bar to recovery 
by any other person."" Aug. 17, 1954, c. 752, 
8 4, 68 Stat. 738. 


* * * * : * 

At present only two written decisions are reported which even 
remotely relate to interpretation of the Federal Employees' Group Life 
Insurance Act of 1954. The first case involved a suit by a former wife 
of deceased employee as against her former father in law in Smith Vv. 


Metropolitan Life Insurance Co. (1956 N.D. Cal. S.D.) 142 F. Supp. 320. 


Employee originally designated Smith, his first wife, as beneficiary. 
This designation ceased by operation of law when caused by employee's 
forced retirement due to a fatal cancer. 21 days later employee died 


and his father based the claim as a surviving parent since no beneficiary 
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had been designated and employee was without widow or child. His 
second marriage ended in divorce. 

The Court found that employee intended Mrs. Smith to be benefici- 
ary of the insurance; and that written notice to this effect was unneces- 
sary Since automatic cancellation of beneficiary was for convenience of 
the Civil Service Commission and therefor was procedural rather than 
substantive especially where the insurer had impleaded into Court and 
no longer parties therein. The rational of the case is to the effect that 
where acontroversy is between conflicting claimants and no beneficiary 
had been designated, and the insurer has not raised the issue, a court of 
equity will seek to do what the insured apparently intended to have done; 

and that the insured's intention is continually emphasized even in 
the absence of a formal change of beneficiary. The Court noted lack of 
judicial guidance of the law in question and relied heavily on similar 
federal life insurance statutes and constructions placed upon them. 
District Judge Oliver J. Carter states: 

"The statutes creating Federal Employees’ Group Life Insurance, 
> U.S.C.A. 8 2091 et seq., have not been construed yet by any court; but 
guidance may be found in general principles of insurance law, and in cases 
involving National Service Life Insurance. With regard to the latter, it 
is noted that many Courts have passed upon Situations in which an insured 
under a National Service Insurance Policy attempted to change the designa- 
tion of beneficiary under his policy, but failed to comply with technical 
requirements set forth in the policy as the means to accomplish such a 
change. The universal rule of those cases is that the policy provisions 
specifying the method of changing the designated beneficiary are for the 
benefit of the insurers and not the insured, and that the clear intention of 
the insured should be given effect even though the method specified in the 
policy is not followed." (emphasis added) The effect of the ruling in the 


Smith was to deny the employees' father his claim which was favored by 


the order of precedence in the statute and to award judgment to the first 
wife whom the deceased apparently had intended to benefit by his insurance. 
The only other reported case on this statute in question may be cited 
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as Tatum v. Tatum, (1957 C.C.A. 9th) Circuit Judge Barnes observed 
that this involved an unfortunate legal contest "winner take all" between 
the children of the deceased and a woman who lived with him over 11 years. 
The facts show that employee married first wife (mattie) in January, 1927, 
at Tyler, Texas, resulting in birth of four children. Employee and Mattie 
separated in 1935 in Texas. In May of 1943 employee bigamously married 
second wife (Bertha) at Prescott, Arizona. After an Army discharge 
employee and Bertha began residing in California in 1945, but during May 
through September 1948 employee resumed cohabitation with Mattie the 
first wife in California but she obtained a limited divorce there in October, 
1948. The decree became final in November, 1949. From this time on 

until December, 1954 when employee died accidentally, he and the 
Second wife, Bertha cohabited as man and wife during which times in- 
termitent trips were made to Texas from California when the deceased 
sought employment. 7 

Because of her divorce in 1949 the first wife was not a claimant 
and the deceased failed to designate a beneficiary. His three surviving 
children claimed priority in accordance with the statutory order of pre- 
cedence. The second wife, Bertha, claimed priority as a widow and 
that the statutory order of precedence recognized a widow of deceased 
ahead of his children. Thus, if Bertha was the widow of the deceased 
employee she would prevail in this action, since she would take all. In 
order to establish her claim as widow, Bertha claimed that her ceremo- 
nial marriage to deceased in Arizona is presumed valid since it is uni- 
versally accepted that when a person has contracted two successive 
marriages, a presumption arises in favor of the validity of the second 
marriage; secondly, that a common law marriage existed in California 
since 1945 where they were domiciled; and thirdly, that she is a "putative'' 
spouse or even though not a lawful wife that she in good faith believed that 
she was validly married to deceased. 2 

For a unanimous Court, Circuit Judge Barnes stated that in con- 


struing the word "Widow" --: "We must first consider what meaning 
should be given the word "Widow" as used in this Act, and what law should 
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be looked to in determining whether plaintiff is the widow. -- - The 
word "widow" is: not defined in the statute, and we have found neither 
judicial construction of it. However it has been interpreted frequently, 


under the analogous National Service Life Insurance Act, 38 U.S.C.A. 
8802 (g), to mean lawful widow." (emphasis added) 


In order to qualify as a lawful widow, the marital status of the par- 
ties must be determined. The substantive law of what jurisdiction governs? .; 
Judge Barnes, continues: 


"Firstly, we are dealing with the interpretation of a 
federal statute. Therefore, the question of what 
law is to govern is in the first instance for the 
Congress to answer. Here congress has remained 
silent. 

| Under similar conditions, the adjudicated 
National Service Life Insurance Act cases have 
produced differing conclusions. One point of 
unanimity is that state law will govern. But 
there exists little agreement as to what state law 
is applicable. Some would view the law of the 
place of the marriage as controlling: (citation 
omitted) others would be guided by the law of 
the domicile of the parties, either at the time of 
the marriage, or when the alleged claim accrues, 
United States v. Snyder, 85 U.S. App. D.C. 198, 
177 F. 2d 44, (citations omitted); another Court 
has declined to resolve the matter, (citation 
omitted). " [emphasis added] 


The Court then held that both marriages of deceased had been shown to 


be valid since the second marriage was fresumed) alid and that Bertha 


failed to overcome overwhelming evidence that the first marriage was a 
rebuttal of the validity of the second marriage thereby overcoming the 
presumption of validity of Bertha's (second) marriage to employee. The 
Court held further that no_common law marriage was creaied under 

Texas law because no mutual consent_or agree dor 

wife was_shown; and that since the parties were domiciled in California 
(where no common law marriage exists), the Texas common law marriage 
would be recognized if established by the law of Texas. Finally, the 
Court held that no putative marriage existed because Bertha knew of the 
first marriage so good faith of validity of her marriage from its inception, 
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a necessary element, was lacking; and that when she learned of the 
impediment, Bertha did nothing to rectify the situation. In this regard 
Judge Barnes noted: 
"Under the similarly phrased National Service 
Life Insurance Act, it has been held that a 
putative spouse does not come within the 
scope of the statute. But we not determine 
this issue, Since it is clear that appellant is 
not a putative spouse." (emphasis added) 

Thus it has been amply shown that in the only two reported cases 
Smith and Tatum continual judicial guidance is sought in the "similarly 
phrased National Service Life Insurance Act.". 

In United States v. Snyder, supra, (cited by Judge Barnes in Tatum) 
Circuit J udge Prettyman of this Circuit, held that a regulation of the ad- 
ministrator under the national service Life Insurance Act had ‘sound basis 
in congressional history and intent because Congress took the place-of- 
ceremony provision out of the statute;and that the word "widow" had to 
be construed according to the regulation which provided: 


"All marriages shall be proved as valid according © 
to the law of the place where the parties resided 
at the time of the marriage, or at the time and 
place where the parties resided when rights to 
compensation or pension accrued." 


In Erickson v. Stogner, et al (1952) 90 U.S. App. D.C. 279, 195 F. 2d 
777 the Court again construed the word "widow" of the NSLI Act. There 
the wife bigamously married the deceased veteran. One year after the 
marriage, the wife divorced her first husband and six months later de- 
ceased came back from overseas and was discharged from the military 
service and intermittently hospitalized at various localities. They held 
themselves out as man and wife and resided where she lived or where 
the deceased was hospitalized until his death in 1944, there was no 
evidence the wife even saw deceased after their divorce, or even com- 
municated with each other. Under North Carolina law, where deceased 
was hospitalized and died, a common law marriage is created where there 
is cohabitation with an agreement to live as husband and wife, : if North 


Carolina permits common law marriage at all. 
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Another NSLI case construing the word "widow" involved many marriages. 
Mary Harsley Married insured in England and they separated a year later. 
Mary never saw insured again. Thinking insured dead she married 
Robert Harsley, a bigamous marriage, but he died in 1952. Meanwhile 
the insured Married Jean Warner and after birth of a son, she died. The 
next year he married Bessie Warner. The insured died in 1945 after 10 
years of marriage. 

Bessie Warner claimed to be insured lawful widow based on her ten 
years of married life to him. Mary Harsley claimed to be insured's 
lawful widow because she married him first and they were never divorced 
because she never was served with papers; that her subsequent marriage 
was bigamous was invalid and unlawful; and that insured two subsequent 
marriages to Jean and Bessie Warner were not valid. Circuit Judge 
Edgerton in stating the principles the Court is enforcing are to avoid just 
such results, held in Harsley v. United States (1951) 88 U.S. App. D.C. 
151, 187 F. 2d 213, as follows: 


"Few rules are better settled thanthat "A 
marriage proved tohave taken place is 
presumed to be valid until the contrary is 
proved. Hence a death or divorce necessary 
to remove the impediment of a prior marriage 
is presumed * * *,. While the presumption 
may be rebutted, the rebutting evidence must 
be strong, distinct, satisfactory, and conclusive." 
(references in footnote omitted. ) 


i 


Willie Brantley, herein is in the same position that Mary Harsley was 


above. He says that his first marriage still subsists because his second 
marriage is bigamous. Neither, Willie can prevail as Mary had failed. 

The foregoing principles and rules of law are the governing factors 
in the opinion of the Guardian ad Litem which the Court must apply in 
reaching its decision in the cause at hand. 

* * * 

THE CLAIM OF HERBERT MATHIS 

The guardian ad litem takes the position that the common law rela- 

tionship between Herbert Mathis and the insured, Elizabeth Mathis from 
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1946 until the time of her death should be deemed a valid and subsisting 


common law marriage and that the six minor children of the insured shall 
be their legitimate issue as a result of such common law relationship. 
This is in accord with the presumption that the marriage between Willie 
Brantley and the insured has been validly terminated; and that the sub- 
sequent ceremonial marriage of Willie Brantley to Sarah Gadsen and the 
subsequent common law relationship between insured and Herbert Mathis 
are both presumed to be valid. This view is in accord with the A. L. R. 
annotations cited and discussed earlier in this memorandum (p. 8) and 
found in 14.A.L.R. 2d 1 to 61. | 

This view is in accord with the public policy of the District of Colum- 
bia in recognizing common law marriages, not for the purpose of encourag- 
ing such relationships but to prevent the consequences suggested by the 
allegations in this case. Furthermore, all of the people involved in this 
action are colored persons. In regard to colored persons the policy of 
Congress is also clear when it decreed slave marriages and all of their 
issue as valid and legitimate. § 30-116 D.C. Code. In regard to prop- 
erty rights of colored persons Congress has again manifested its intention 
by deeming legitimate and capable of inheriting where issue of any mar- 
riage of colored persons was contracted according to custom where the 
marriage shall have occurred in any other State and that “nothing herein 
shall be construed as implying that any such marriage is not valid of 
such issue legitimate for all other purposes." § 30-117 D.C. Code 
(emphasis added). | 

The foregoing all shows that Courts should not bastardize or big- 
amize any person in any proceeding, much less insurance claims, unless 
absolutely a necessary result of its decision. Cf. Harsley v. United 
States, supra. ! 

On the other hand, this does not mean that because the common law 
marriage of Herbert Mathis and the insured is presumed valid does not 
make Herbert, ipso facto, the 'twidower" of the insured WITHIN the 
meaning of the F.E.G.L.1L. Act of 1954. It is undenied that Herbert 
shot and killed the insured for which he was indicted by a Grand Jury of 
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the District of Columbia for murder in the first degree; and that 
after a trial by petit jury, Herbert was acquitted. 

It is a well established policy of common law that no one should be 
allowed to profit by his own wrong; the maxim "nullus commodum capare 
potest de injuria sua propria" having been applied in form or another 
both at law and in equity. A murderer shall not inherit the property of 
his victim. This policy is well embedded in the public policy of the 
District of Columbia and Congress has provided by statute that no 
murderer shall take any interest in any property of his victim either by 
inheritance, bequest or devise. Title 18 D. C. Code, 8 109. 

However, Herbert may contend that neither public policy nor the 
above statute prevents him from taking the estate of his victim because 
he was not convicted of the offense charged, nor any lesser offense, but 
that in fact he was acquitted and is therefor not benefiting by any ''wrong" 
committed by him. This contention begs the question, an acquittal or 
not guilty verdict does not refute the probable cause and prima facie case 
upon which the Grand Jury returned its indictment. There are many 
reasons for acquittal, a common one is insufficient evidence relating to 
the corpus delicti, connection of the accused or his identity, a reasonable 
doubt of guilt created by various defenses such as self defense, alibi, or 
insanity. Soa not guilty verdict or an acquittal does not refute the prima 
facie wrong found by the Grand Jury in returning its indictment. 

To repeat, only two cases Smith and Tatum has construed the present 
statute, so again as those cases suggest, we must turn to the similarly 
enacted NSLI Act cases. In U.S. v. Burns, D.C. Md. 1952, 103 F. Supp. 
690, the husband named his wife as principal beneficiary and daughter as 
contingent beneficiary. The wife killed the husband, but she was sub- 
sequently acquitted of the criminal charge of murder. The District Judge 
held against the wife and in favor of the daughter as contingent beneficiary. 
On appeal, (4 Cir. Md. - 1953, 200 F. 2d 1953) in affirming the lower 


Court, it was held that the acquittal was not binding in the civil action for 


insurance proceeds. 
Another interesting NSLI case arose where the stepson named the 
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mother as beneficiary and the mother's husband as contingent beneficiary 
in U.S. v. Kawsniewski, D. C. Mich. 1950, 91 F. Supp. 847, The 
husband found the beneficiary in compromising position with another man, 
being a jealous husband, he shot and killed her. The jury acquitted the 
husband of the murder charge on the ground of temporary insanity induced 
by emotional disturbance. Since he killed his wife, the beneficiary, he 
claimed the proceeds of the stepson's insurance as contingent beneficiary. 
The District Judge held that the husband as contingent beneficiary was 
likewise barred from benefiting from the homicide, notwithstanding his 
jury acquittal. ! 

American Law reports contains many interesting and varied situa- 
tions in annotations appended to the reported case therein. cf. Blanks 
v. Jiggetts (1951 Va.) 192 Va. 337, 64SE 2d 809, and the many annota- 
tions following in 24 A.L.R. 2d 1114 regarding murder of life tenant by 
remainderman or reversioner as affecting latter's rights to remainder 
or reversion: Cf. Beck v. West Coast Life Insurance Co., (1952) 38 Cal. 
2d 643, 241 P. 2d 544, and the many annotations following in 26 A.L.R. 2d 
979; and regarding the rights to proceeds of life insurance, as between 
the estate of murdered insured and alternative beneficiary named in policy, 
where murderer was made primary beneficiary; and Cf. Vesey v. Vesey 
(1952 Minn.) 54. N.W. 2d 385, and the many annotations following in 32 
A.L.R. 2d 1090 regarding the felonious killing of one cotenant or tenant 
by the entireties by the other as affecting latter's rights in the property. 

The foregoing amply demonstrates that Herbert Mathis cannot share 
in the benefits derived by the death of his own victim who died by his hand. 
A COMMON LAW MARRIAGE CANNOT BE ESTABLISHED: 

The guardian ad litem would prefer to have a ruling against the 
alleged widower, Herbert Mathis, on the point discussed above. In the 
event Mathis is not precluded from sharing in the insurance proceeds for 
having caused the death of the insured, then he cannot recover because 
he is not a "widower" as meant by the F. E.G. L.I. Act of 1954 because 
no common law marriage can be established due to the prior existing 


marriage between the insured and Willie Brantley. As pointed out 
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80 previously herein, Mathis must rely on the strong presumption that 
no impediment exists and a common law marriage is established unless 
the contrary is consclusively shown. But the Court, through Judge Pretty- 
man, has held that it is doubtful any presumption attaches in respect to P 
a subsequent common law marriage. Di Giovanni v. Di Giovannantonio, 
(1956) 233 F. 2d 26. There letters were sought for administration of an 
estate. The D. C. Code that governs appointment provides that a child 
may be appointed, but it has been established judicially long ago, that a 
"child" meant at common law a legitimate child. 

Thus, letters were sought be a half brother and an alleged son of 
the deceased. The District Judge granted letters to the alleged son and 
a motion was filed for a new trial on newly discovered evidence to the 
effect that the marriage certificate had been obtained after trial showing 
an impediment to a common law relationship between the alleged son's 
father and the deceased. The District Judge denied the motion for new 
trial apparently on the ground that a common law relationship was pre- 
sumed valid since the parties lived as man and wife from 1907 to 1918 
in open repute when the parties separated after the birth of four children 
including the alleged son; and that the half brother had failed to sustain 
the burden of assailing the presumptively valid common law marriage. 
The new evidence came from the Italian Embassy indicating that the first 
husband of the deceased was still living in 1934 and obtained a divorce 
from the deceased and that he married deceased in 1905, a period of two 
years before the alleged common law relationship commenced. Thus, the 
half brother argued that having shown a prior marriage and a divorce by 
the first husband after the common law relationship terminated, such 
constituted overwhelming evidence of an impediment thus repelling the 


presumption of a valid common law marriage. The motion was denied, 
but this action was reversed by the appellate Court. Circuit Judge 
Prettyman noted that the "trial court did not state why it denied the mo- 
tion. It may have been because due diligence had not been shown, or it 
may have been because it thqught the certificate immaterial. This latter 
view would be premised upon the view that, the common law marriage 
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81 having been established, a divorce from the prior marriage would 
be presumed." In granting a new trial, the Court held: : 
"It is true that, where a ceremonial marriage is established 
‘ and it is shown that one of the parties was previously married, 

in the absence of proof on the point it is generally presumed 

that the previous marriage was dissolved by divorce or death. 

It may be doubtful that any such presumption arises in respect 

to a later alleged common law marriage. However that may 

be, in the case at bar, if Merlo was ceremonially married to 

the woman prior to Antonion's relationship with her, proof 

that Merlo was alive in 1934 and obtained a divorce from her 

that year, coupled with her continued use of Merlo's name, 

completely precludes any presumption that their marriage had 

terminated at the time of the alleged common law relationship; 
hence no common law marriage between the woman and Antonio 
could possibly arise.'"' (emphasis added) 
Of course if it could be shown that no common law relationship existed, 
then the alleged son would be deemed illegitimate and could not qualify as 
a "child" for purposes of being granted letters of administration under 
the D. C. Code. : 

However, the facts here are distinguishable because, although both 
women were deceased at the time of trial and could not testify and it was 
by law presumed that they divorced their first husbands, in the DIGIO- 
VANNI case the wife continued use of her first husband's name "Merlo" 
| indicated that she never divorced him. But the deceased did not continue 
R use of " Brantley" here and in fact used the name of "Mathis" in her 
| employment and on the insurance policy involved in this case. Thus, it 
could be argued that deceased is presumed to have divorced Brantley 
before she began using the name ''Mathis"; and therefor, Herbert Mathis 
is her common law husband. | 

On the other hand, if the dicta of the Di Giovanni to the effect that no 
presumption exists to a later alleged common law marriage, then the 


children of the deceased, represented herein by your Guardian ad litem 


must be presumed illegitimate. But illetimacy does not preclude them from 
qualifying as children of the deceased within the meaning of the Act, be- 
cause District law governs in this respect. The District of Columbia 
Code, $ 18-107 provides: | 
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"The illegitimate child or children of any female 

and the issue of such illegitimate child or children 

shall be capable in law of taking real estate by in- 

heritance from their mother, or from each other, 

or from the descendants of each other, as the case 

may be: ** 37", 

This statutory provision has been construed that such child shall be 
capable of taking as any other legitimate child. Southern Railroad Co. v. 

Hawkins 35 App. D.C. 313 and Wilson v. Charlent (D.C. D.C. 
1949) 81 F. Supp. 690 Holding that Congress intended an illegitimate child 
as the child of its mother. This intent is found in D.C. Code, § 18-716 
specifying that "The illegitimate child * * * shall be capable to take from 
their mother * ** * as if born in lawful wedlock."" Cf. Antenuptial 
children in D. C. Code, § 18-106. 

It is concluded then, that the Children of the deceased are entitled 
to her insurance proceeds whether they are legitimate or illegitimate; 
that the Guardian ad litem should be awarded judgment on behalf of said 
children because neither Willie Brantley nor Herbert Mathis can establish 
their status as a lawful widower within the meaning of the act; and further 
Mathis is precluded by public policy from being enriched by the death which 
he caused; and further, Brantley cannot recover because it is presumed 
that the deceased divorced him prior to her death; and finally, Brantley, 
by his bigamous marriage if it is such, abandoned his status as a widower. 


THE JURY TRIAL DEMAND 


It should be remembered that this is an interpleader action brought 
into court by the stakeholder, the Metropolitan Life Insurance Company 
for the United States of America pursuant to the U.S.C.A., § 28-1335. It 
is a proceeding equitable in nature and controlled by equitable principles. 
Holcomb v. Aetna Life Ins. Co., (C.A. Okla. 1955) 228 F. 2nd 75. 

Further, this is a claim against the United States. Consent to 
suit by interpleader or otherwise is authorized by U.S.C.A. § 5-2103 
but no provision is made for jury trial. Jurisdiction is also vested in the 
Court of Claims indicating no right to jury trial exists. 

Respectfully submitted. /s/ Edward J. Skeens, Guardian ad Litem 








27 
[ Filed March 25, 1958] 


OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 


The plaintiff herein, Willie Brantley, opposes the granting of the 
motion for summary judgment in favor of the Guardian ad litem for the 
minor children herein, and for grounds of such opposition, respectfully 
shows to this Honorable Court the following matters and things: 

I. There is no legal basis upon which payment to the minor children 
can be predicated or supported. ! 

Il. The Act is clear, unambiguous and clearly manifests the in- 
tent of Congress in setting up a statutory scheme of beneficiaries and this 
congressional mandate must be followed. The surviving spouse is the 
preferred claimant and where there is such a person, then payment must 
be made, under the act, to such surviving spouse. In the instant case, 
it is respectfully submitted that Willie Brantley is the surviving spouse, 
and as such is entitled to the proceeds of this insurance. It is conceded 
that there was a valid ceremonial marriage by and between the plaintiff 
Willie Brantley and the deceased, Elizabeth and there is no evidence in 
the record of any divorce or proceedings seeking divorce. Considering 
these admitted facts, it would appear that the plaintiff is the proper claim- 
ant as the surviving spouse and payment could not legally be made to any 
other person under the Act. 7 


The movant, guardian ad litem, relies upon an alleged marriage by 
and between the plaintiff and one Sarah Gadsden as depriving the plaintiff 
of his status as surviving spouse. The relationship and alleged status 
between the plaintiff and Sarah Gadsden is a void nullity of no ‘legal effect 
or signification, and could not operate to dissolve the then existing marriage 


between the plaintiff and the deceased. This proposition is so well es- 
tablished in Anglo-American jurisprudence that no citation of authority is 
required. : 

The movant relies upon the presumfp ion of validity of the ceremonial 
marriage as defeating the rights of the plaintiff as surviving spouse. How- 
ever, this presumption as to validity of the Gadsden-Brantley marriage 
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cannot be indulged in the face of the positive, overwhelming evidence in 
the record that it was a nullity. 

The cases relied upon by the movant are all decided upon the basis 
and rationale that the presumption of validity of a second marriage is 
sufficient unless it is overcome by strong, convincing counter-vailing 
evidence. This record demonstrates such evidence which demonstrates 
that the marriage of Gadsden-Brantley and Mathis-Elizabeth Brantley are 
void and of no legal effect. This evidence is as follows: 

i Affidavit of William Brantley, the legitimate son of 

the plaintiff and the deceased which show that only 

place of residence of the deceased, other than South 
Carolina, which had a constitutional prohibition on divorces 
until the constitutional amendment of 1951, was the Dis- 
trict of Columbia. 

The certificate of the Clerk of the U. S. District Court for 
the District of Columbia which shows that a search of the 
records of the Court discloses no divorce proceedings in- 
stituted or maintained in the name of the deceased against 
the plaintiff. 

The affidavit of the plaintiff that he was never served with a 
summons or other process indicating that an action for di- 
vorce had been filed against him. 

The acknowledgment by Herbert Mathis in the claim for 
proceeds of insurance that the children born to him and the 
decedent were illegitimate. 

Considering the above evidence in this record it is apparent that 
everyone concerned with the lines of these parties considered Willie 


Brantley as the husband of the deceased, and there existed during the 
lifetime of Elizab@th Brantley and Willie Brantley an insuperable impedi- 
ment to either of them entering into a valid marriage common-law or 


ceremonial, with any other party. 

Il. Under analagous provisions of National Service Life Insurance 
payment to the children would be prohibited by virtue of their illegitimate 
status. The judicial history and experience of the Federal Employees 
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' Group Life Insurance Act has, of necessity, been limited, and the Court 
must be largely persuaded as was the Court in the Smith case, by interpre- 
tations of similar acts establishing a comprehensive system of insurance in 
which the Federal Government was a participant. Title 38, Section 802 (g) 
prohibits the payment of proceeds of insurance to illegitimate children 
unless such illegitimate children were designated beneficiaries 


"The insurance shall be payable only toa 

widow, widower, child (including a step- 

child or illegitimate child IF DESIGNATED 

AS BENEFICIARY BY THE INSURED), parent, 

brother or sister of the insured." 

The applicability of other Federal statues and regulations to the 
provisions of this Act is set forth in Section 2093 of this Act, especially 
insofar as the prohibition of payments to certain claimants is concerned, 

", . . or if payment within that period is pro- 

hibited by Federal statute or regulation, payment | 

may be made in order of precedence as if such person | 

had predeceased the employee." 

Considering this provision, if the contention of the guardian ad 
litem are upheld, the only party who could validly be paid the proceeds 
of insurance would be William Brantley, the only legitimate child. 

IV. Assuming arguendo that the Court should find that the plaintiff 
Willie Brantley is not the surviving spouse, and therefore not entitled to 

| 
the proceeds of insurance; such a finding would necessarily imply that 
any impediment to the existence of a valid common-law marriage between 
Herbert Mathis and Elizabeth Brantley was removed and accordingly 
Herbert Mathis would be entitled to the proceeds of insurance as the 
surviving spouse. : 

V. In view of the points in opposition set forth herein, and the 
further matters and things as may be alleged and presented upon a hear- 
ing of this motion, the plaintiff respectfully prays that the same be denied. 


/s/ Julius W. Robertson 
Robertson and Roundtree 
Attorneys for Plaintiff 


(CERTIFICATE OF MAILING) 





87 


88 


30 


AFFIDAVIT OF WILLIAM BRANTLEY 
also Known as William Braddley 


DISTRICT OF COLUMBIA, ss: 


Before me the undersigned notary public, personally appeared one 


William Brantley, also known as William Braddley, who deposed and . 


said as follows: 

1. That he is the natural and legitimate son of the deceased Eliza- 
beth Brantley (Mathis) and the plaintiff in this case, Willie Brantley; and 
that he was born on February 1, 1933, in Allendale, South Carolina. 

2. That his mother, the deceased Elizabeth Brantley (Mathis), 
moved to Washington, D. C. in 1941 and established residence there; 
and that thereafter the affiant came to Washington and lived with her for 
a period of approximately nine months in 1945. 

3. That at the time and place as last aforesaid the deceased Eliza- 
beth Brantley (Mathis) was living with one Herbert Mathis. 

4. That the affiant lived with the deceased Elizabeth Brantley 
(Mathis) his mother, from 1950 to 1952, at which time the affiant moved 
to a room nearby in the neighborhood and visited his mother frequently. 

5. That at all times since leaving South Carolina, Elizabeth 
Brantley (Mathis) mother of the affiant, was a resident of the District of 
Columbia and did not at any time, to his knowledge, obtain a divorce from 
his father, Willie Brantley.. 

| /s/ William Brantley 
(JURAT dated Oct. 23, 1957) 


[ Filed March 25, 1958] 
MOTION FOR SUMMARY JUDGMENT 
IN FAVOR OF WILLIE BRANTLEY 
The plaintiff, Willie Brantley moves his Honorable Court to enter 
a judgment in his favor pursuant to Rule 56, Federal Rules of Civil Pro- 
cedure and for grounds of such motion respectfully shows to this Honor- 
able Court the following matters and things: 


4a 
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1. There is no genuine issue as to any material facts herein. The 
pleadings on file demonstrate that only a question of law is involved herein. 

2. The plaintiff relies on the pleadings and other papers on file 
herein and submits to this Honorable Court that the ery is entitled 
to a judgment in his favor. 

3. Such other and further matters and things as may be alleged 
and presented upon a hearing on this matter. | 
/s/ Julius W. Robertson 


Robertson and Roundtree 
Attorneys for the Plaintiff 
1808 11th Street, N.W. 
Washington 1, D. C, 


89 * * * * * * 


(CERTIFICATE OF MAILING) 


91 [ Filed March 28, 1958] 

OPPOSITION TO MOTION OF GUARDIAN AD LITEM FOR 

SUMMARY JUDGMENT 

The defendant, Herbert Mathis, moves the Court for 4 Order deny- 
ing the motion of the guardian ad litem for summary judgment, and as 
grounds therefor represents to this Honorable Court as follows: 

1. The Federal Employees’ Group Life Insurance Act expressly 
provides that in the absence of designated beneficiaries the widower of an 
employee covered by the Act has precedence. 

2. The record discloses that the claim for the proceeds of the life 
insurance policy by the plaintiff Willie Brantley is based upon his cere- 
monial marriage to the decedent, and the claim of the defendant Herbert 
Mathis is based upon his common law marriage to the decedent, both 
claiming to be the widower of the decedent. : 

3. The District of Columbia recognizes the validity of common 
law marriages and the District also adheres to the rule of the presumption 
of validity of the second marriage when one has contracted two successive 
marriages, therefore there are two presumptively valid marriages in 
existence. | 
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4. The guardian ad litem has neither shown that the ceremonial 

marriage between the decedent and Willie Brantley has been dissolved or 
annulled, nor has he overcome the presumption of the validity of the 
marriage between the decedent and Herbert Mathis, and he therefore 
should not prevail. 

92 5. And any and all such other and further reasons which may be 
urged upon the Court at the hearing of this motion. 


MITCHELL, McCORMICK, ELLIS & 
SHORTER 
Attorneys for Defendant Herbert Mathis 


By: /s/ William A. Smith 


508 Fifth Street, N.W. 
Washington 1, D.C. 
Metropolitan 8-3067 


(CERTIFICATE OF SERVICE) 


94 [Filed May 16, 1958] 


MOTION OF DEFENDANT HERBERT 
MATHIS FOR SUMMARY JUDGMENT 
The defendant, HERBERT MATHIS, for the sole purpose of the mo- 

tion for summary judgment, joins in the motion of the plaintiff, Willie 
Brantley for summary judgment in the plaintiff's favor, and the defendant, 
HERBERT MATHIS adopts herein by reference the pleadings heretofore 
filed. 

MITCHELL, McCORMICK, ELLIS & SHORTER 

Attorneys for Defendant, HERBERT MATHIS 

By: /s/ William A. Smith * * * * 


* * Xe * * * 


(CERTIFICATE OF SERVICE) 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


> 1 [ Filed July 28, 1958] 
Washington, D. C._ 
° May 19, 1958 3 
The above-entitled matter came on for hearing of a motion before 
the HONORABLE EDWARD M. CURRAN, United States District Judge, 
at 11:30 o'clock a.m 
APPEARANCES: 
- On behalf of the Plaintiff: 


JULIUS W. ROBERTSON, Esq. 
Robertson & Roundtree. 


On behalf of the Defendant te Life Insurance Co. ? 


. JOHN M. LYNHAM, ESQ., 
WM. A. POWELL, ESQ. 


On behalf of the Defendant Herbert Mathis: 


WILLIAM SMITH, ESQ., and 
. CURTIS MITCHELL, ESQ. 


2 ALSO PRESENT: 


EDWARD SKEENS, ESQ., 
Guardian ad litem. 


* * * * Ee | * 


' 4 PROCEEDINGS 


THE COURT: I would like to ask you, did Brantley separate from 
his wife in 1946? 
d MR. SKEENS: Yes, Your Honor. 
THE COURT: Iam asking Mr. Robertson. 
MR. ROBERTSON: In 1932, I believe. 


MR. SKEENS: That is when they got married. 

THE COURT: I asked when they separated. 

MR. ROBERTSON: 1936, I believe, Your Honor. : 

THE COURT: Did Willie Brantley divorce Elizabeth Mathis? 
MR. ROBERTSON: At no time has there been a divorce between 


the parties. I think the recon IGFs Shows that... 
my Pees 


THE COURT: I am trying to find out whether they ever got a divorce. 





34 

MR. ROBERTSON: No, Your Honor, they didn't. 

THE COURT: Then, without benefit of divorce, did Willie Brantley 
enter into a marriage ceremony with Sarah Gadsden? 

MR. ROBERTSON: I think the record shows that, Your Honor. 

THE COURT: So that, under those circumstances, Herbert Mathis 
wouldn't be her husband. . 

5 MR. ROBERTSON: Herbert Mathis? 

THE COURT: Herbert Mathis -- Brantley married Gadsden, cor- 
rect? And then Mathis and she entered into a common law marriage, 
is that correct? 

MR. ROBERTSON: That's right, Your Honor. 

THE COURT: Now, if she was not divorced from Brantley, then 
Mathis was not the legal husband of the deceased and therefore not her 
widower, is that right? 

MR. ROBERTSON: I think that is a proper interpretation of those 
facts, Your Honor. 

THE COURT: Now, if Brantley was not divorced from Elizabeth, 
then he could not legally marry Sarah Gadsden, could he? 

MR. ROBERTSON: That is right, Your Honor. 

THE COURT: I think, however, that having separated and having 
gone through a marriage ceremony he is now estopped from asserting 


a 


any claim for this money. I will hear you on that. 

MR. ROBERTSON: Will Your Honor indulge me one moment? 
(Pause) 

If Your Honor please, it has been called to my attention by one of 
my associates, and I would like to call it to Your Honor's attention, the 
affidavit of Willie Brantley. 

6 THE COURT: Ali I want to know is, did Brantley and Elizabeth 
separate and did he go through a ceremony with Sarah? 

MR. ROBERTSON: Yes, but I wanted to say that they separated in 
1941, it appears. 

THE COURT: I don't care when they separated. 

MR. ROBERTSON: The specific question you want me to answer 
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is whether or not he is estopped -- 

THE COURT: Yes, I think he is, when he leaves her and attempts-- 

MR. ROBERTSON:(She left him) | 

THE COURT: Ido not care who left who. He married another 
woman. I don't think he can now come in and claim the proceeds of the 
life insurance. ! 

MR. ROBERTSON: I think if “Your Honor will recall, in Your Honor's 
knowledge of the facts, that there was an absolute impediment to any 
valid marriage on the part of Mathis and Brantley and on the part of Brant- 
ley and this Gadsden. 

THE COURT: I know I am not going to give Mathis anything. 

MR. ROBERTSON: I do not think that the facts here, considering 
the Tatum case, amount to any estoppel. I think that the intent of Congress, 
as expressed in this action, is controlling, and they make as widower the 

preferred claimant. : 

THE COURT: Yes, if I hold he was the widower, but I do not think 
I will, because he cannot take advantage of his own wrang doing. 

MR. ROBERTSON: Your Honor, may I submit that the only way he 
could be held not to be a widower would be a legal conclusion or legal 
statement and opinion and decision that his marriage in 1946 ° was a valid 
marriage. 

In the face of public policy, so strong that there is a Congressional 
prohibition against such a marriage -- it is alleged to have occurred in 
South Carolina. I say to Your Honor that where that marriage may be 
immoral and against public policy, and even criminal, it does not defeat 
his status as a widower of the deceased. i 

In no event has it any legal effect, and I say for that reason that 
there should be some strong showing of estoppel when such is not men- 
tioned in the statute, to say that a person who qualifies in the same terms 
that the Congress says can. I say Congress is not concerned with this. 
This is a situation which arises quite frequently, although it has not been 
construed in Courts of record, very often that many claimants make 
claims based on marital status and marital rights, but I think we have to 
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follow the law of the State where the marriage was contracted. 

There he is merely living in a meretricious relationship, just as 
the decedent was living here with Mathis. It doesn't change their re- 
lationship. 

They were husband and wife and the only way a marital restatus can 
be resolved is by death or operation of law. There was no divorce of the 
parties and the fact that he went into this criminal or bigamous marriage 
doesn't estop him from qualifying as a widower. 

THE COURT: Is that all? 

MR. ROBERTSON: That is all, Your Honor. 

THE COURT: Mathis was not the legal husband of the deceased and 
therefore is not a widower. 

MR. ROBERTSON: If Your Honor please, Mathis joined in our mo- 


tion. 
THE COURT: Do you want to be heard? 
MR. SMITH: Yes. 
THE COURT: All right, but I have already ruled on it. 


MR. SMITH: If the Court please, on behalf of the defendant Mathis, 
we take the position that if there were any impediment to the establish- 
ment of common law relationship between the defendant Herbert Mathis 
and Elizabeth Brantley, that such impediment was removed at the time 
that the plaintiff Brantley married Sarah Gadsden in the State of South 

Carolina. 

THE COURT: You cannot remove an impediment that way because 
she had no right to do it. You cannot remove an impediment by illegal 
means. 

MR. SMITH: Well, may I bring to Your Honor's attention the fact 
that there are six or seven children who are presently living? 

THE COURT: Yes. 

MR. SMITH: And they are living with the defendant, Herbert 
Mathis. 

THE COURT: I can't help that. They are her children. 

MR. ROBERTSON: And the law is slow to bastardize issues of this 
jurisdiction. The Guardian ad litem, himself, on page 8 of his Motion to 
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Your Honor, says that so far as the presumption of validity of common 


law marriage is concerned, the presumption of validity has been determined 
applicable to subsequent common law marriages as well as a ceremonial 
marriage, thus the presumption applies here in favor of a common law 
marriage between Herbert Mathis and the insured, and it goes on -- 

rd THE COURT: But that presumption fails if there is no divorce be- 
tween Willie Brantley and Elizabeth. ! 

MR. SMITH: But I don't see how the Court can, on one hand, say 

10 that Willie Brantley is not the surviving spouse of the decedent -- 

THE COURT: That's right, he is not. 

MR. SMITH: -- and on the other hand say, that Herbert Mathis 
is not. 

THE COURT: I said that Mathis was not the surviving spouse, and 
therefore not a widower. 

MR. SMITH: Well, the only course that I can see for the Court to 
take, then, is to construe Willie Brantley -- 

THE COURT: I will construe both of them. You didn't : think I 
would not, did you? 

MR. SMITH: Well, perhaps I misunderstood what Your Honor was 
saying. 

THE COURT: I will make a rule for both. 

MR. ROBERTSON: May I just be heard further on another facet, 
please, Your Honor? 

THE COURT: In reference to your man? 

MR. ROBERTSON: Yes, Your Honor, in reference to the whole 
case. May I just be heard to say that we are construing -- concerned 
with the Federal Employees Group Life Insurance COMPANY; | and the last 
section of that Act provides as follows: 

JS "Of if payment within that period is prohibited by. 

Federal Statute or regulation, payment may be made in 

order of precedents as if such person had predeceased the 

employee." ! 

I think that language makes this applicable to this life insurance 
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Other Federal Statutes, and we have cited in our opposition to the 
Motion for Summary Judgment, Title 38, Section 802 (9) prohihits the 
payment of proceeds of insurance to illegitimate children unless such 

egitimate children were designated beneficiaries. 

Now, that is, I submit, a construction of the National Service Life 
Insurance Company, but all of the cases which construe the Federal Em- 
ployees Group Insurance Act of 1954 referred to -- 

THE COURT: Where does the money go if no beneficiary has been 
designated? 

MR. ROBERTSON: It goes to the widow or widower. 

THE COURT: Suppose they are dead? 

MR. ROBERTSON: Then it goes to the next person in line. 

THE COURT: You mean illegitimate children cannot take it all? 
Is that what you mean? 

MR. ROBERTSON: No, it doesn't say that. 

THE COURT: I thought you said the statute said that illegitimate 
children could not take. 

12 MR. ROBERTSON: The National Service Life Insurance Company 
Act says that. 

THE COURT: We are not proceeding under that, are we? 

MR. ROBERTSON: I attempted to make this analogy for Your 
Honor, that all the cases construing the Federal Group Insurance Act of 
1954 refer to the National Service Insurance Act because there is a long 
judicial history of that Act. 

THE COURT: Have you got any cases which have construed this Act 
as saying that illegitimate children cannot take? 

MR. ROBERTSON: Construing the Federal Group Insurance Act, 
no cases on that point, Your Honor. The Smith case decided, and the 
Tatum case and all those cases, refer to the National Service Life In- 
surance Act. The National Service Life Insurance Act says that 

\ illegitimate children cannot take. 
THE COURT: Does the Act itself say that? 
MR. ROBERTSON: Let me read it: 
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"Insurance shall be payable only to a widow, 
widower, child (including a stepchild or illegitimate 
child, if designated as beneficiary by the insured), 
parent, brother or sister of the insured." 
And that is Title 38, which says that illegitimate children must be 
ft 13 designated in order to take. 
: THE COURT: Read that again. 
MR. ROBERTSON: (Reading): ! 
"The insurance shall be payable only to a widow, ! 

widower, child (including a stepchild or illegitimate _ 

child if designated as beneficiary by the insured --" 

THE COURT: Including stepchildren or illegitimate children if 

2 designated by the insured, is that the end of the parenthesis? 

MR. ROBERTSON: Yes. And then it states: : 

"parent, brother or sister of the insured." 

Here there was no designation, so that the statutory provision comes 
into effect. 

THE COURT: That is under the National Service Life, isn't it? 
What does the statute say about it? Do you have the Act there? 

MR. SKEENS: It is on page one of the Memorandum of the Guardian 
ad litem's report. 

MR. ROBERTSON: First to the beneficiary named by t! the employee, 
then to the widow or widower of such employee; if none of the above, to 
the child or children -- | 

THE COURT: That is it, then, isn't it? A childor children? 


14 MR. ROBERTSON: Yes, "If there is none of the above. m 
: THE COURT: If I rule out the widower, or if I rule that there is no 
| widower -- 


MR. ROBERTSON: Then it goes to the child or children. 

THE COURT: But they may be illegitimate, may they not? 

MR. ROBERTSON: And I submit if you then refer to the National 
Life Insurance Act that the illegitimate children cannot take. There is a 
legitimate child here. 3 
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THE COURT: Why refer to the National Service Life? Why not go 
on this one? : 

MR. ROBERTSON: If you go on this one, then the widower takes, 
and there is nothing in here about estoppel. 

THE COURT: All right. Are you finished now? 

MR. ROBERTSON: Yes, Your Honor. 

THE COURT: Under the facts that are not disputed in this case, 
Mathis was not the legal husband of the deceased at the time of her death 
and therefore not a widower, so he cannot take. Brantley, by his act 
in marrying or attempting to marry the second time is now estopped from 
making any claim as beneficiary under this Act. 

The money will go to the illegitimate children and the motion of the 

Guardian ad litem for summary judgment is granted. 

The request of the Metropolitan Life Insurance Company for a fee 


is denied. 
* 


[Filed May 28, 1958] 


ORDER 


Upon consideration of the motion for summary judgment filed by 
Edward J. Skeens, Guardian ad litem for the minor children in this cause, 
the points and authorities attached thereto; the motion for summary judg- 
ment filed by Willie Brantley, plaintiff, with his affidavit and authorities 
attached thereto; the motion for summary judgment, filed by Herbert 
Mathis, with affidavits and authorities attached thereto; the reply of the 
stakeholder, Metropolitan Life Insurance Company, a Corporation, 
taking no position concerning the disposition of said motion; and after 


appearance by counsel in open Court on May 19, 1958, with all parties 
stipulating that there was no genuine issue of fact raised by the pleadings, 
exhibits, interrogatory, affidavits and motions filed in this cause; and 
after oral arguments by counsel for all parties herein; 
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IT APPHARING TO THE COURT that the insured, Elizabeth 
Brantley, did not designate a beneficiary on her policy of insurance 
governed by the Federal Employees’ Group Life Insurance Act of 1954, 
Title 5 U.S.C. § 2093; that Herbert Mathis was not the surviving spouse of 
Elizabeth Brantley by an alleged common law marital relationship; and 
therefore, Herbert Mathis is not a "widower" within the meaning of the 
Federal Employees' Group Life Insurance Act of 1954, Title 5, U.S.C. 
§ 2093; that Willie Brantley, having been first married to insured, Eliza- 
beth Brantley, in a ceremonial marriage solemnized in Allendale, South 
" Carolina on April 16, 1932, and that said marriage was not terminated by 
divorce or death; entered into a second and subsequent marriage to one, 
97 Sarah Gadsen, the said Willie Brantley is thereby estopped from as- 
serting a claim to the proceeds of the Federal Employees' Group Life 
Insurance, Title 5, U.S.C. § 2093; and that the Guardian ad litem on 
behalf of the minor children of insured, Elizabeth Mathis, is otherwise 
entitled to payment of the insurance proceeds heretofore interpleaded in 
this cause having established a valid claim in the order of precedence 
provided by the Federal Employees' Group Life Insurance Act of 1954, 
Title 5, U.S.C. § 2093; it is by the United States District Court for the 
District of Columbia, on this 28 day of May, 1958, ! 
ORDERED, that the motion of the Guardian ad litem for Summary 
Judgment, be and the same hereby, is granted; and that the motions of 
Willie Brantley, the plaintiff, and Herbert Mathis, the defendant, for 
summary judgment be and the same hereby, are denied; and i 
IT IS FURTHER ORDERED, that Edward J. Skeens, Esquire, 
shall be paid the sum of Eight Hundred Dollars ($800. 00) for services 
rendered as Guardian ad litem in this cause, such services having been 
terminated upon entry of this order; whereupon Wm. P. Thompson, 
Esquire, a member of the bar of this Court, is hereby appointed to serve 
as Guardian for the minor children in this cause and their respective es- 
tates in the proportionate insurance proceeds awarded to them herein; 
and that such Guardian is hereby appointed and authorized to collect the 
assets thereof and account therefor, provided he file an undertaking with 
surety approved by the Court in the sum of $8, 000.00 conditioned for the 
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faithful performance of the trust in him reposed, and that he be allowed 
such fee for his services as the Court may direct; and 
IT IS FURTHER ORDERED, that judgment is hereby entered in 

favor of the adult son of the deceased, William Brantley, also known as 
William Bradley, in the sum of One Thousand twenty-eight Dollars and 
fifty cents ($1,028.50) representing a one-seventh interest in the net in- 
surance proceeds interpleaded in this cause, for which the said William 


98 Brantley may have execution with accordance of law; and 
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IT IS HEREBY FURTHER ORDERED, that the Clerk of this Court 
is hereby authorized to disburse the sum of $800.00 to Edward J. Skeens, 
upon due execution and presentation of a receipt for payment of same; to 
disburse the sum of $1, 028.50 to William Brantley, upon due execution 
and presentation of a receipt of payment for same; and the entire re- 
maining balance to be disbursed to the duly authorized Guardian named in 
this order upon due execution and presentation of a receipt of payment for 
same; and 

IT IS FINALLY ORDERED, that the oral motion of defendant, 
Metropolitan Life Insurance Company, a corporation, for a reasonable 
attorney fee, be and the same hereby, is denied. 

/s/ Edward M. Curran 
UNITED STATES DISTRICT JUDGE 


(CERTIFICATE OF SERVICE) 


[ Filed June 10, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 10th day of June, 1958, that HERBERT 
MATHIS hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 28th 
day of MAY, 1958 in favor of the GUARDIAN AD LITEM, EDWARD J. 
SKEENS against said HERBERT MATHIS 
Mitchell, McCormick, Ellis & Shorter 


By: /s/ William A. Smith 
Attorney for Herbert Mathis 


* * * * * * 





